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WWhhoo  AArree  YYoouu  aanndd  WWhhyy  AArree  YYoouu  SSuuiinngg  MMee??!!  
TThhee  DDeebbtt  BBuuyyeerr  PPhheennoommeennoonn  

got the Summons and Complaint from a 

process server in 2007. The name of the 

plaintiff suing the defendant was “New 

Century Financial.” He had never heard of 

the plaintiff and did not know why it was suing him. The 

Complaint claimed that the defendant had a Providian credit 

card account and owed money on the account. He remembered 

having an account with Providian a long time ago and also 

remembered making his last payment to Providian in the Fall 

of 2000. 

Many people still remember the fall-out of the Savings and 

Loan crisis in the 1980s, and the take-over of bank assets by 

the FDIC and RTC, including hard assets (such as buildings) 

and monetary instruments (such as promissory notes); those 

assets were sold to third party investors and collected upon by 

them. In the 1990s, an offshoot of that industry began in full 

force – the purchase of credit card charge-offs, auto loan 

deficiencies and other debts owed by consumers. Debt brokers 

began buying nationwide and statewide portfolios of debt, and 

selling them to debt buyers in every imaginable stratification. 

When the defendant in this case got sued by New Century 

Financial, he turned to Richard A. Klass, Your Court Street 

Lawyer, for legal assistance to defend himself against this debt 

buyer’s claims. 

Statute of Limitations: 
In almost every type of case that a person may bring against 

someone, there is a time in which that case may be brought, 

and once that time has passed, the “statute of limitations” for 

that type of case prohibits a late case from being brought. 

There are various reasons for this rule, including failing 

memories, loss of evidence, and fairness to litigants. 

According to New York State law, in Civil Practice Law and 

Rules (CPLR) Section 213(2), the statute of limitations to sue 

someone for breaching a contract is six years from the date of 

breach. 

In this case, one of the defenses put forth by the defendant was 

that his last payment to Providian was made in the year 2000, 

and the lawsuit was filed by New Century Financial in the year 

2007; seemingly, the six-year statute of limitations period in 

which to bring the case had already passed. Since the 

defendant did not have records of all of his payments to 

Providian, there was an issue as to whether the last payment 

was, in fact, made in the year 2000. 
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Who are you and why are you suing me?! 
More importantly, a much more compelling defense was 

asserted by the defendant that New Century Financial lacked 

“standing” to bring the case. The defendant admitted that he 

may have previously owed a balance on his credit card bill due 

to Providian; he even saved some of the old dunning letters 

that he received from Providian. But why was someone he 

never heard of before suing him for that balance. 

In addition to the statute of limitations, there is another 

fundamental of law, the issue of standing. When someone 

brings a lawsuit against another, he has to prove that he may 

legally do so; in other words, that he owns the claim he is 

bringing. One of the common problems in these so-called 

“debt buyer” cases is that the plaintiff cannot prove that it is 

the rightful owner of the debt allegedly owed by the defendant. 

The defendant took a very simple legal position – if Providian 

showed up to collect its debt, it may be due; but, the plaintiff 

cannot show it owns the debt. This called into question an 

evidentiary issue as to whether New Century Financial could 

prove the chain of title from Providian to itself. 

After pressing for disclosure of the purchase agreements and 

other evidence of the alleged assignment of the credit card 

account from Providian to New Century Financial, the debt 

buyer finally capitulated. New Century Financial agreed to 

discontinue the lawsuit WITH PREJUDICE (meaning that it 

cannot bring the lawsuit against the defendant again in the 

future). 

Changes developing in the law: 
Across the country, various governmental agencies have been 

busy trying to address the problems encountered between debt 

buyers and consumers. The federal Fair Debt Collection 

Practices Act (FDCPA) prohibits many forms of harassment 

and abuse by debt collectors who collect debts owed by 

consumers to creditors. In recent years, the FDCPA has 

redefined the term “debt collector” to include "debt buyers" to 

curb their abuses. The New York City Administrative Code, 

which requires the licensing of debt collection agencies with 

the Department of Consumer Affairs, was amended to include 

debt buyers. 

By the directives of the Chief Clerk on May 13, 2009, new 

requirements came into action in the New York City Civil 

Court system to directly address two common problems with 

debt buyer cases. The first one is that, when a plaintiff applies 

to the clerk for entry of a default judgment against the 

defendant, the papers must include an affidavit from the 

plaintiff or its attorney that it has “reason to believe that the 

statute of limitations has not expired.” The second one is that, 

when a plaintiff applies to the clerk for entry of a default 

judgment against the defendant, the papers must include (a) an 

affidavit of sale from the original creditor and not an agent; (b) 

an affidavit from any intermediaries who owned the debt 

before assignment to the plaintiff; and (c) an affidavit from the 

plaintiff attesting to the chain of title from the original creditor 

to it. 

Without doubt, the changes being put into effect, coupled with 

the difficulties of debt buyers in obtaining documents and 

witnesses from the original creditor, will tilt the scales of 

justice towards consumers for some time. 

— Richard A. Klass, Esq. 

Richard A. Klass, Esq., maintains a law firm engaged in civil 

litigation at 16 Court Street, 29th Floor, Brooklyn Heights, New 

York. He may be reached by phone at (718) COURT-ST or e-mail 

at RichKlass@CourtStreetLaw.com with any questions. Prior 

results do not guarantee a similar outcome. 
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